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Rule of Law or Rule by Law?

Abstract

Law has two faces. The first is liberal and rights-protective, stripping arbitrariness of its legitimacy. The
second not only fails to constrain arbitrariness but may instead serve the exercise of arbitrary power,
becoming a mask for authoritarianism. A common way of explaining these contrasting faces of law is to
distinguish between the rule of law and rule by law. This article employs conceptual analysis to examine
these two concepts and their theoretical foundations. To this end, it considers the principal formal and
substantive accounts of the rule of law, as well as the various ways in which the concept of rule by law has
been conceptualized. The analysis shows that, when this distinction is approached through the method of
conceptual analysis, it proves problematic, particularly because it offers an overly simplified picture of the
phenomenon of law. Nevertheless, if the political dimension of the analysis is given greater prominence,
the distinction can be useful in identifying the difference between rights-based and authoritarian regimes.
On this account, under the rule of law, power is constrained by law, whereas under rule by law, power uses
law as an instrument for controlling and repressing subjects without itself submitting to legal constraints.
This article seeks to examine these two concepts and thereby bring the reader toward a more precise
understanding of the different faces of law.

Keywords: rule of law; rule by law; formal conception; substantive conception; Despotism.
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