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The Tension between Reason and Will in Law: A Reflection on Martin Loughlin's
Intellectual Project
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Abstract

This article re-examines the fundamental, ontological tension between "reason” (Rationalism) and "will"
(Voluntarism) as two conflicting and irreconcilable foundations for the modern legal order. This core
antinomy manifests practically in the enduring conflict between two rival conceptions of law: law as a self-
sufficient, normative system rooted in universal, rational principles, and law as a concrete, historical
phenomenon produced by and tethered to political will.

Focusing on Martin Loughlin's intellectual project, known as "Political Jurisprudence,” the present study
argues that this tension is not a solvable problem or a theoretical deficit, but rather a dynamic, constitutive,
and permanent element at the heart of politico-legal life. To substantiate this claim, the article centers its
analysis on the intellectual debate between Loughlin and two of his principal critics, Lars Vinx and Panu
Minkkinen.

The core argument is that Vinx's critique, formulated from a liberal-normativist tradition with an overriding
emphasis on "theoretical coherence", fundamentally misinterprets the nature of Loughlin's project. Vinx's
critiqgue unfolds in two stages: first, accusing Loughlin of deploying a "straw man" fallacy against
positivism (Hart) and normativism (Dworkin) ; and second, trapping Loughlin in an inescapable "Rousseau-
Schmitt dilemma". This dilemma presents a false choice: either Loughlin adopts a "Rousseauist path,"
providing rational criteria for legitimate will and thus collapsing back into the universal normativism he
rejects, or he accepts a "Schmittian path," equating de facto power with legitimacy, thereby descending into
decisionist nihilism.



This paper deconstructs this attack, arguing that Vinx evaluates a phenomenological project using
epistemological and formal criteria that are alien to its nature. Vinx's "analyst's fallacy" lies in his
presumption that conceptual tension is a theoretical flaw to be resolved, rather than the phenomenon itself
to be accurately described. What Vinx labels "incoherence" is, in fact, an honest reflection of the inherently
paradoxical and "tragic" character of the politico-legal—a Hegelian "right versus right" antinomy between
the universal demands of reason and the concrete exigencies of political will. This debate is thus reframed
as a conflict between a "jurisprudence of innocence” (Vinx), seeking a purified, safe, and non-contradictory
legal order, and Loughlin's "jurisprudence of experience," which unflinchingly confronts this complex and
tragic reality.

Finally, the article concludes by considering Panu Minkkinen's more profound, immanent critique, which
highlights a deeper tragic conflict within Loughlin's project itself: the irreconcilable tension between the
demands of "science" and "politics". The paper suggests that Loughlin's mature project implicitly accepts
this antinomy, ultimately serving as an invitation to transition from a "purified jurisprudence" toward an
"experiential jurisprudence™ that confronts the complex, concrete, and tragic condition of modern public
law.

Keywords: Political Jurisprudence, Voluntarism, Rationalism, The Political, Public Law, Theoretical
Coherence .
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